
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED STATES OF AMERICA, 

v. 

JITESH THAKKAR, 

Defendant. 

Case No. 18-CR-36 

Judge Robert W. Gettleman 

DEFENDANT JITESH THAKKAR’S MOTION TO DISMISS THE  
INDICTMENT WITH PREJUDICE OR, IN THE ALTERNATIVE,  

FOR IN CAMERA REVIEW OF THE GRAND JURY TRANSCRIPT AND  
TO STRIKE PREJUDICIAL LANGUAGE FROM THE INDICTMENT 

Defendant Jitesh Thakkar hereby moves to dismiss the indictment with prejudice or, in  

the alternative, moves for an in camera review of the grand jury transcript and to strike 

prejudicial language from the indictment.  In support thereof, Jitesh states as follows: 

1. The indictment charges Jitesh with conspiracy to commit spoofing (Count I) and 

aiding and abetting spoofing (Counts II & III). 

2. As explained in the accompanying memorandum, the charges in the indictment 

are void for vagueness and should be dismissed.  In addition, the aiding and abetting counts of 

the indictment are untimely and should be dismissed because they are beyond the statute of 

limitations. 

3. If the Court does not dismiss the indictment in its entirety, for the reasons set forth 

in the accompanying memorandum, Jitesh requests that the Court undertake an in camera review 

of the grand jury transcript in this case to determine if the government prejudiced the jury by 

discussing “market manipulation” as an “example” of spoofing and strike the prejudicial 

surplusage related to this “example” from the indictment.     
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WHEREFORE, Defendant Jitesh Thakkar respectfully requests that this Court dismiss 

the indictment with prejudice or, in the alternative, review the grand jury transcript in camera, 

and strike prejudicial language from the indictment.   

Respectfully submitted, 
THOMPSON COBURN, LLP 

By: /s/ Renato Mariotti
Renato Mariotti 
Holly H. Campbell 
THOMPSON COBURN LLP 
55 East Monroe St., 37th Floor 
Chicago, Illinois 60603 
(312) 346-7500 
rmariotti@thompsoncoburn.com  
hcampbell@thompsoncoburn.com 

Attorneys for Jitesh Thakkar 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he electronically filed the foregoing Jitesh 
Thakkar’s Motion to Dismiss the Indictment with Prejudice, or in the Alternative, For In 
Camera Review of the Grand Jury Transcript and to Strike Prejudicial Language from the 
Indictment with the Clerk of the Court on May 29, 2018, using the CM/ECF system, which sent 
notification of such filing to all counsel of record in this matter. 

/s/ Renato Mariotti  
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INTRODUCTION 

In this case, the government stretches the recently enacted “spoofing” statute far further 

than it ever has before, charging the owner of a small software company with “aiding” and 

“conspiring with” a trader who used software created by the company years later to trade in the 

financial markets.  The government charged the owner, Jitesh Thakkar, despite declining to 

charge computer programmers who actively knew about manipulative trading and personally 

created programs to enable it.  In doing so, the government violated the constitutional prohibition 

against arbitrary enforcement, and this indictment must be dismissed.  Moreover, in order to 

bring these unprecedented charges, the government reached far beyond the applicable statute of 

limitations to allege that Jitesh aided and abetted trader Navinder Sarao in placing spoof orders, 

which is another reason the aiding and abetting counts must be dismissed.   

In the event this Court does not dismiss the indictment in its entirety, this Court should 

strike language from the indictment containing an irrelevant, misleading, and prejudicial 

“example” of how spoofing “could be used” and undertake an in camera review of the grand jury 

proceedings to determine if the government misled the grand jury about the crimes Jitesh was 

charged with by using this “example.”  Indictments and the presentation to the grand jury should 

consist of allegations about the defendant’s conduct, not “examples” of conduct by hypothetical 

individuals included to confuse and inflame the jury.        

BACKGROUND 

Jitesh Thakkar is the owner of Edge Financial Technologies, a small software company in 

Chicago.  Indictment ¶ 1.  After working in technology roles for other companies for many years, 

Jitesh decided to start his own business to provide technology consulting and custom products to 

the financial industry.  Since opening his business in 2007, Jitesh and Edge Financial have 

provided a variety of products and services to a wide range of financial industry clients, 
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including risk monitoring programs, back office technology integrations, and custom trading 

platforms.  Edge Financial products, such as its “kill switch” product and risk response program, 

help companies meet their regulatory requirements and help reduce risks in the trading industry.  

See http://www.edgefinite.com/.    

In October 2011, Navinder Sarao, a U.K.-based trader, was referred by a third party to 

Edge Financial for assistance in creating a customized trading program that Sarao formulated.  

See Indictment ¶¶ 14, 17.  Before he received an unsolicited e-mail from Sarao in October 2011, 

Jitesh had never heard of Sarao.  Sarao independently developed the concept for his custom 

trading program as early as January 2009, years before Jitesh first met Sarao.  Id.  In late 2011 

and early 2012, Sarao sent the specifications for his trading program to Jitesh, who passed 

Sarao’s program specifications on to the Edge Financial employees who developed the program.  

Between approximately November 2011 and January 2012, Edge Financial employees—not 

Jitesh—created a trading program for Sarao according to the specifications Sarao provided.  See, 

e.g., id. at ¶ 19.  Sarao did not explain his trading strategy or intended use for the program, which 

Jitesh views as a trader’s propriety “secret sauce,” to Jitesh during this development process.    

In January 2012, Edge Financial delivered the trading program to Sarao based on Sarao’s 

requirements.  See id. at ¶ 28.  Sarao represented himself as small-time trader to Jitesh and only 

paid Edge Financial a total of $24,200 for the trading program Edge Financial developed for 

Sarao.  Id. at ¶ 34.  Jitesh and Edge Financial did not receive any other payments or 

compensation from Sarao after receiving this $24,200 in 2012 for creating the program.  Sarao 

later told the FBI he did not tell Jitesh the type of trader he was, because if he told Jitesh he was 

a successful trader, Jitesh may have charged Sarao more for the program.  (The indictment 

alleges that Sarao made more than $1,000,000 in profit placing “spoof” orders.  Id. at ¶ 32.) 
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After Edge Financial completed Sarao’s program in 2012, Jitesh was selected to serve as 

a volunteer on the Commodity Futures Trading Commission’s (“CFTC”) Technology Advisory 

Committee Subcommittee on High Frequency Trading.  Id. at ¶ 2.  The Technology Advisory 

Committee “was created in 1999 to advise the [CFTC] on the impact and implications of 

technological innovations on financial services and the futures markets, and the appropriate 

legislative and regulatory response to increasing use of technology in the markets.”  See 

https://www.cftc.gov/About/CFTCCommittees/TechnologyAdvisory/index.htm. Although Jitesh 

had never personally engaged in trading, over the next three years, Jitesh contributed dozens of 

hours of his time to the Committee—learning about the Commodities Exchange Act (“CEA”), 

CFTC regulations, and trading; providing his technology expertise to the Committee; and 

engaging in discussions with Committee members about appropriate definitions and regulations 

related to high-frequency trading.   

Around this same time, the CFTC was separately working to provide more clarity and 

guidance on the new “spoofing” prohibition that Dodd-Frank added to the CEA, and which 

commentators and industry experts described as “vague” and “not clearly defined.”  7 U.S.C. 

6c(a)(5)(C) (prohibiting “‘spoofing’ (bidding or offering with the intent to cancel the bid or offer 

before execution)”); see also Letter from John M. Damgard, President of FIA, at 1, 6-7 (Dec. 23, 

2010), attached hereto as Exhibit A.  In November 2010, the CFTC sought public comments on 

the “spoofing” provision of the statute.  See 75 Fed. Reg. 67,301-01 (Nov. 2, 2010).  The 

questions the CFTC invited and encouraged comment on included questions directed at 

clarifying and defining the broad language of the statute such as: 

8. How should the Commission distinguish ‘spoofing,’ as articulated in paragraph 
(C), from legitimate trading activity where an individual enters an order larger 
than necessary with the intention to cancel part of the order to ensure that his or 
her order is filled? 
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. . .  

10. Does partial fill of an order or series of orders necessarily exempt that activity 
from being defined as ‘spoofing’? 

11. Are there ways to more clearly distinguish the practice of spoofing from the 
submission, modification, and cancelation of orders that may occur in the normal 
course of business?  

Id.  In 2011, the CFTC decided to prepare an Interpretive Order regarding the anti-disruptive 

practices authority in Dodd-Frank, including the “spoofing” provision, instead of moving 

forward with its proposed rulemaking.  In March 2011, the CFTC published a non-binding 

proposed Interpretive Order providing a proposed interpretation of the “spoofing” provision.  76 

Fed. Reg. 14,943-02 (March 18, 2011).  Finally, in May 2013, more than 16 months after Jitesh 

delivered the program designed to Sarao’s specifications that the government alleges Sarao used 

to place spoof trades (Indictment ¶ 28), the CFTC published its final Interpretive Order, which 

included guidance on and further definition of what constitutes “spoofing” under the CEA.  78 

Fed. Reg. 31,890-01 (May 28, 2013).  The final Interpretive Order provided that, 

[w]hen distinguishing between legitimate trading (such as trading involving 
partial executions) and ‘spoofing,’ the Commission intends to evaluate the market 
context, the person’s pattern of trading activity (including fill characteristics), and 
other relevant facts and circumstances.  

Id. It was not until more than a year after this guidance was released that the government first 

criminally charged an individual with spoofing in October 2014, and no civil charges for 

spoofing were brought prior to July 2013, 18 months after Edge Financial created the program 

for Sarao.     

In September 2015, more than three years after Edge Financial delivered Sarao’s 

program, the government indicted Sarao under the new spoofing statute, along with other crimes 

related to his trading activity.  See U.S.A. v. Navinder Sarao, Case No. 15-cr-75.  The Sarao 
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indictment alleged that Sarao had worked with three other programmers in addition to Edge 

Financial to develop the trading program Sarao devised.  The Sarao indictment alleged that Sarao 

contacted another programmer (“Programmer 1”) to help him create his trading program years 

before he contacted Jitesh.  See Sarao Indictment ¶¶ 11, 12.  According to the Sarao indictment, 

Sarao told Programmer 1 that under certain circumstances, he would want to “spoof it [i.e., the 

market] down[,]” that if he kept “entering the same clip sizes, people will become aware of what 

I am doing, rendering my spoofing pointless[,]” and that he wanted “to make it [the program] 

workable in terms of me moving the market like we discussed.”  Id. at ¶¶ 11, 12, 14.  Sarao later 

told “Programmer 2” and “Programmer 3’s” company that he wanted them to create a “cancel if 

close function” that would cause his “order [to] be pulled if there are not x amount of orders 

beneath it” and wanted to be able “to enter multiple orders at different prices using one click.”  

Id. at ¶ 18. 

Unbeknownst to Jitesh, Sarao had also apparently later used the program Edge Financial 

created for him to place spoof trades into the market.  Jitesh was shocked by the Sarao 

indictment.  The program Edge Financial created did not include any functionality to 

automatically cancel orders or pre-program orders to automatically cancel that would facilitate 

the placement of spoof orders.  Instead, Sarao had apparently used the back of book function, 

which does not in itself constitute spoofing, in combination with other functionality and his own 

trading strategies to engage in spoofing.  Jitesh had never traded himself and was not aware that 

Sarao would use the program Edge Financial created in this way to engage in “spoofing.”   

Sarao had never made any statements to Jitesh regarding his intended trading patterns or 

attempts to spoof or move the market like he did with Programmers 1-3. The indictment against 

Jitesh contains no allegations that Sarao ever told Jitesh that he planned to spoof, move the 
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market, or engage in any other illegal activity, which is consistent with Sarao’s FBI interview 

reports in which Sarao told the government that he did not tell Jitesh what he planned to do.  This 

is also consistent with Sarao’s indictment, which recounts Sarao’s conversations about his intent 

to spoof with the other three programmers over five pages of the indictment, but only contains 

one reference to Jitesh: “In approximately late 2011, Sarao began working with [Jitesh], to 

further develop the automated trading programs and functions he had been working to design and 

implement since early 2009.”  Id. at ¶ 20.   

Although the government indicted Sarao, it never prosecuted Programmers 1-3, who 

personally created a program to help Sarao spoof knowing Sarao intended to use the programs to 

place spoof orders.  Instead, in January 2018, nearly six years after Edge Financial delivered the 

program that the government alleges Sarao used to place spoof orders (id. at 28), Jitesh was 

charged and arrested at his Naperville home in front of his wife and children.  While awaiting his 

day in court to prove his innocence, Jitesh has continued to run Edge Financial, but the business 

has suffered irreparable reputational harm ever since the government brought these arbitrary and 

baseless charges.     

DISCUSSION 

I. THE SPOOFING STATUTE IS UNCONSTITUTIONALLY VAGUE AS APPLIED 
TO JITESH’S CONDUCT 

The government’s decision to bring conspiracy and aiding and abetting spoofing charges 

against the owner of a software company because a trader later used that software to spoof is 

unprecedented and the spoofing statute is unconstitutionally vague when applied to this conduct.  

A statute is void for vagueness on one of two independent grounds.  A statute violates the 

Constitution if it: (1) authorizes “arbitrary and discriminatory enforcement” or (2) “fail[s] to 

provide the kind of notice that will enable ordinary people to understand what conduct it 
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prohibits.”  City of Chicago v. Morales, 527 U.S. 41, 56 (1999).  Applying spoofing-related 

charges to Jitesh’s conduct violates both of these independent grounds for finding a statute void 

for vagueness, and this indictment must be dismissed.  

A. Applying Spoofing-Related Charges to Jitesh’s Conduct Exemplifies Arbitrary 
and Discriminatory Enforcement 

Applying the spoofing statute to Jitesh’s conduct is unprecedented—for the first time, the 

government seeks to hold the owner of a software company criminally liable for someone else’s 

uses of his company’s software years after he purchased the software.  Prior to Jitesh’s 

indictment, only three other individuals had ever been criminally charged with spoofing.  Every 

other individual who has been criminally charged with spoofing was a trader who was alleged to 

have actually placed spoof orders into the market.  Jitesh is the first and only individual ever 

charged with a crime related to the spoofing statute who did not engage in any trading activity. 

Out of the handful of spoofing cases ever charged, only one has reached a Court of 

Appeals.  See United States v. Coscia, 866 F.3d 782 (7th Cir. 2017), reh’g and suggestion for 

reh’g en banc denied (Sept. 5, 2017), cert. denied, No. 17-1099, 2018 WL 747023 (U.S. May 14, 

2018).  Although the Seventh Circuit rejected Coscia’s argument that the spoofing statute’s 

vagueness allows for arbitrary enforcement in that case, Coscia involved completely different 

circumstances that make the Court’s analysis there inapplicable to this case.  Coscia was a 

seasoned trader alleged to have placed over 450,000 spoof orders.  Id. at 788.  Coscia 

commissioned a trading program “designed to pump or deflate the market through the use of 

large orders that were specifically designed to be cancelled if they ever risked actually being 

filled.”  Id. at 794 (emphasis original).  The Court found that because Coscia’s behavior “clearly 

falls within the conduct prohibited by the statute” and fell “well within the core of the anti-

spoofing provision’s prohibited conduct,” he could not claim that he was subject to arbitrary 
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enforcement.  Id. at 795.  The Court also held that Coscia could not “challenge any allegedly 

arbitrary enforcement that could hypothetically be suffered by a theoretical legitimate trader.”  

Id. at 794 (emphasis added).  Further, the Court held that even if Coscia could challenge arbitrary 

enforcement, the intent requirement of the statute prevents arbitrary enforcement because 

“[c]riminal prosecution is thus limited to the pool of traders who exhibit the requisite criminal 

intent.”  Id. (emphasis added). 

 Unlike Coscia, Jitesh’s alleged actions as the owner of a software company are far 

outside the core conduct that the spoofing statute intended to prohibit.  Indeed, in its ruling in 

Coscia, the Seventh Circuit only discussed “traders” because it was hard for anyone to imagine 

that the government would try to stretch the statute to charge someone who wasn’t a trader at all.  

In this case, Jitesh received program specifications from Sarao and passed those specifications 

along to his programmers, who developed the software according to Sarao’s specifications.  The 

program Edge Financial created for Sarao did not contain any functions to allow pre-

programming or automatic cancellation of orders that could be considered to fall within the core 

of what the spoofing statute intends to prohibit.  Unbeknownst to Jitesh, Sarao used the 

program’s back of the book function, which alone do not constitute spoofing, in combination 

with other functions and his overall trading strategy to place spoof orders.  As discussed above, 

Sarao never told Jitesh what his trading strategy entailed or how he intended to use the program 

Edge Financial developed for him.  For this reason, Jitesh’s conduct cannot be considered to be 

anywhere near the “core” conduct the spoofing statute intended to prohibit, and the government’s 

application of the statute to his conduct constitutes arbitrary enforcement that violates due 

process. 
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Further, the intent requirement of the statute does not prevent arbitrary enforcement 

because the intent requirement does not apply to Jitesh’s conduct.  The “intent to cancel” 

requirement in the spoofing statute can prevent arbitrary enforcement when the statute is applied 

to traders, but Jitesh did not make the trades at issue in this case.  In fact, Jitesh had never traded 

before.  Trading is a complex and high-speed decision making process, and there is no way Jitesh 

could anticipate Sarao’s future intent when Sarao manually placed the specific trades alleged in 

the indictment more than a year after the program was written.  Even the Seventh Circuit 

implicitly recognized that non-traders could not form the intent required under the spoofing 

statute in Coscia.  Id. at 794 (“prosecution is thus limited to the pool of traders who exhibit the 

requisite criminal intent”) (emphasis added).  Thus, the intent requirement in the spoofing statute 

does not prevent arbitrary enforcement when applied to Jitesh’s conduct.  

There is also clear evidence that the government is in fact engaging in arbitrary and 

subjective enforcement of the spoofing statute, given the disparate treatment of Jitesh, the owner 

of a software company, and programmers who personally created products that were used to 

spoof.  For example, Jeremiah Park, the programmer who personally created Coscia’s trading 

programs, wrote programs for Coscia that allowed Coscia’s orders to be pre-programmed to 

automatically cancel after a certain period of time or when Coscia’s small order on the other side 

of the market was filled (among other triggers).  Id. at 789.  Mr. Park testified at trial that Coscia 

specifically “asked that the programs act ‘[l]ike a decoy,’ which would be ‘[u]sed to pump [the] 

market.’”  Id.  The government did not charge Mr. Park with any spoofing-related charges even 

though he was aware of Coscia’s intent to spoof and his conduct was clearly within the 

applicable statute of limitations. 
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Nor did the government bring charges against the programmer Sarao first worked with to 

implement his trading program who Sarao actually told he wanted to place undetected spoof 

orders and move the market.  Sarao Indictment, ¶¶ 11, 12, 14 (e.g., Sarao told this programmer 

that under certain circumstances, he would want to “spoof it [i.e., the market] down[,]” that if he 

kept “entering the same clip sizes, people will become aware of what I am doing, rendering my 

spoofing pointless[,]” and that he wanted “to make it [the program] workable in terms of me 

moving the market like we discussed”).  The government also did not charge either of the other 

two programmers Sarao allegedly worked with after Programmer 1, even though Sarao asked 

their company to create a program with a “cancel if close” function that would cause his “order 

[to] be pulled if there are not x amount of orders beneath it” and that he wanted to be able “to 

enter multiple orders at different prices using one click.”  Id. at ¶ 18.   

Taken together, the government’s selective prosecution of Jitesh, the fact that Jitesh’s 

conduct is far outside the core of the spoofing statute’s prohibited conduct, and Jitesh’s inability 

to have the intent that the Seventh Circuit found prevents arbitrary enforcement of the spoofing 

statute show that applying the spoofing statute to Jitesh’s conduct constitutes unconstitutional 

arbitrary enforcement, and the charges must be dismissed.    

B. Applying Spoofing-Related Charges to Jitesh’s Conduct is Void for Failing to 
Provide Fair Notice 

In addition to being void due to the statute’s arbitrary enforcement as applied to Jitesh, 

Jitesh also lacked fair notice that the spoofing statute prohibited the owner of a software 

company from creating software that a trader used to spoof.  No one, including the Seventh 

Circuit, anticipated that the government would use the anti-spoofing statute to charge owners of 

companies that developed software.  The statute was written to prohibit trading activity, not 
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running a software company.  Jitesh thus lacked fair notice of what could constitute aiding or 

abetting or conspiracy to commit the conduct prohibited by the statute.  

This lack of fair notice is magnified by how recently the statute was enacted. The Dodd-

Frank Act amended the CEA to add the provision prohibiting spoofing in 2010, just a year before 

Sarao contacted Edge Financial for assistance in creating the program he devised.  At the same 

time Edge Financial was working with Sarao to develop a program according to Sarao’s 

specifications, both the CFTC and financial industry at large were struggling to define, provide 

guidance on, and better understand the precise conduct that the new spoofing provision 

prohibited.  See Background, supra.   

It was not until more than a year after Edge Financial completed the program for Sarao in 

January 2012 that Sarao allegedly used to place spoof orders that the CFTC was able to finally 

issue a final Interpretive Order in May 2013 that provided guidance on what conduct the new 

spoofing provision prohibited after numerous roundtable discussions, conversations, and 

correspondence with industry leaders; a request for public comments on the conduct this statute 

prohibited; and an initial proposed interpretive order on what conduct the provision prohibited.  

Id.

To determine if a statute meets constitutional notice requirements, a court must analyze 

whether a person of “common intelligence” would be on notice of what conduct constitutes a 

crime under the new spoofing provision.  Bence v. Breier, 501 F.2d 1185, 1188 (7th Cir. 1974) 

(quoting Connally v. General Construction Co., 269 U.S. 385, 391 (1926)).  In this case, where 

regulators and trading industry leaders were struggling to understand and define what conduct 

the new statute prohibited, it is unimaginable to assume the owner of a software company, who 

had never traded before and had no knowledge of the complexities that go into placing bids and 
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offers, could at that time have fair notice that allowing his company to create a software program 

with certain functions requested by a trader could subject him to criminal liability for spoof 

trades made by the trader years later.  Further, the interpretive guidance the CFTC finally put out 

about the spoofing provision in May 2013 specifically found that a person would need to 

evaluate market context, a person’s pattern of trading activity (including fill characteristics), and 

other relevant facts and circumstances to distinguish between legitimate trades and spoofing.  See 

78 Fed. Reg. 31,890-01.  When Edge Financial delivered the program to Sarao in January 2012, 

it was impossible for Jitesh to know the market contexts, Sarao’s pattern of trading activity and 

other relevant facts and circumstances for Sarao’s trades that would not occur until years later.        

The government’s novel application of the spoofing statute in this case, which was not 

clearly defined when Jitesh engaged in the alleged unlawful conduct, violates the fundamental 

tenants of due process, and the charges based on this conduct must be dismissed.

II. THE STATUTE OF LIMITATIONS BARS THE AIDING AND ABETTING 
COUNTS OF THE INDICTMENT 

In addition to stretching the bounds of due process to bring these unprecedented and 

unfounded charges against Jitesh, the government also went outside of the statute of limitations 

to charge Jitesh with aiding and abetting spoofing (Counts II and III).  Those counts of the  

indictment must be dismissed as untimely.  The applicable statute of limitations for the offense 

of aiding and abetting is the statute of limitations for the substantive offense charged.  See S.E.C. 

v. Buntrock, No. 02 C 2180, 2004 WL 1179423, at *8 (N.D. Ill. May 25, 2004), aff’d sub nom. 

S.E.C. v. Koenig, 557 F.3d 736 (7th Cir. 2009).  Jitesh was charged with aiding and abetting 

spoofing, which is subject to a five-year statute of limitations.  See 18 U.S.C. § 3282.  The 

indictment does not allege any conduct by Jitesh within the five-year statute of limitations to aid 
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and abet the instances of alleged spoofing in Counts II and III of the indictment because there 

was no such conduct, and these counts must be dismissed.

On January 19, 2018, Jitesh was charged with two counts of aiding and abetting Sarao’s 

spoofing.  Thus, the five-year statute of limitations encompasses conduct occurring on or after 

January 19, 2013.  Counts II and III of the indictment allege that Jitesh aided and abetted the 

following spoof orders Sarao allegedly placed: 

Count Approx. Date 
Order Placed 

Approx. Time Order 
Placed Side 

2 Feb. 25, 2013 13:37:54.313 Sell 

3 Mar. 8, 2013 9:52:23.983 Sell 

Indictment ¶ 37. 

Based on the dates of the alleged spoof orders Sarao placed, the only action Jitesh could 

have taken to aid and abet these trades within the limitations period would have had to occur in 

the 38 days between January 19, 2013 and February 25, 2013.  Unsurprisingly, the indictment 

does not contain a single specific allegation about Jitesh’s conduct between January 19, 2013 and 

February 25, 2013, much less an allegation that Jitesh took some action to aid or abet these two 

spoof orders during the relevant timeframe.  In fact, the last allegation in the indictment relating 

to Jitesh’s conduct prior to Sarao’s first alleged spoof order on February 25, 2013 is an allegation 

of an email exchange between Sarao and Jitesh on January 30, 2012 in which Sarao allegedly 

sent comments and requests to clarify his requirements.  Id. at ¶ 26.  The statute of limitations for 

this last email exchange expired nearly a year before the government charged Jitesh in 2018.    

The allegations in the indictment make clear that after Sarao first contacted Edge 

Financial in or around October 2011, Edge Financial worked with Sarao to deliver a program 
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based on Sarao’s specifications in January 2012 (one year beyond the statute of limitations) and 

did not have further contact with Sarao until nearly two years later, when Sarao and Jitesh 

communicated briefly regarding payments in December 2014, more than a year and a half after

the trades Jitesh is alleged to have aided and abetted.  Id. at 30.  Thus, the government’s 

prosecution of Jitesh for aiding and abetting is untimely, and Counts II and III should be 

dismissed. 

III. STATEMENTS BY PROSECUTORS OR WITNESSES TO THE GRAND JURY 
REGARDING THE PREJUDICIAL AND INFLAMMATORY LANGUAGE IN 
THE INDICTMENT MUST BE REVIEWED AND THIS PREJUDICIAL AND 
INFLAMMATORY SURPLUSAGE SHOULD BE STRICKEN FROM THE 
INDICTMENT 

In order to make the actions of a software company owner who did not engage in any 

trading appear more egregious to the jury, the government included an irrelevant and prejudicial 

“example” of market manipulation in the indictment—a crime that Jitesh was not charged with.  

In the event this Court does not dismiss all counts of the indictment for the reasons above, Jitesh 

moves, in the alternative, for: (1) the Court to perform an in camera review of the grand jury 

proceedings related to this “example” to see if it was used to mislead or prejudice the grand jury; 

and (2) for the Court to strike this prejudicial and inflammatory language from the indictment.  

Paragraph 10 of the indictment defines spoofing and then goes on to describe market 

manipulation as “one of the many ways spoofing could be used.”  Indictment ¶ 10.  Paragraph 

10(a)-10(f) gives a detailed explanation of how a trader could use spoof orders to manipulate 

market prices.  But market manipulation is a separate and distinct crime under the CEA.  See 7 

U.S.C. § 13(a)(2).  The government did not charge Jitesh with market manipulation or allege that 

Jitesh conspired to engage in market manipulation or aided and abetted market manipulation.   

This is important because market manipulation requires the government to prove that the 

defendant had the ability to influence market prices, that artificial prices existed, and that the 
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defendant caused the artificial prices.  In re Dairy Farmers of America, Inc. Cheese Antitrust 

Litigation, 801 F.3d 758, 764-65 (7th Cir. 2015).  Due to this high burden, the government has 

never obtained a criminal conviction for market manipulation.  In contrast, spoofing requires no 

proof that the defendant influenced prices at all.  The only purpose the government’s inclusion of 

this irrelevant example in the indictment serves is to inflame and confuse the jury into believing 

that Jitesh conspired with or aided and abetted Sarao to manipulate the commodities market, a 

crime that Jitesh has not been charged with.  The government’s use of the irrelevant market 

manipulation example as “one of the many ways spoofing could be used” is as preposterous as 

giving an example of conspiracy to commit a murder as “one of the many ways conspiracy could 

be used” in an indictment that charges a defendant with conspiracy to commit a different or 

lesser crime.  This “example” of a crime Jitesh has not been charged with in Paragraph 10 is not 

relevant to the elements of the crimes the government has charged Jitesh with. 

A. An In Camera Review of Grand Jury Testimony Related to this “Example” is 
Necessary 

Given that the government included this irrelevant and prejudicial “example” of market 

manipulation in the indictment, it’s conceivable that the government used this same “example” to 

prejudice or mislead the grand jury in this case.  Jitesh requests that the Court perform an in 

camera review of the transcript of the grand jury proceedings in this case to determine if the 

prosecution used this “example” improperly at those proceedings in a way that would support a 

motion to dismiss the indictment.  A court may authorize disclosure of a grand-jury matter “at 

the request of a defendant who shows that a ground may exist to dismiss the indictment because 

of a matter that occurred before the grand jury.”  Fed. R. Crim. P. 6(e)(3)(E)(ii).  During grand 

jury proceedings, a prosecutor may not “mislead [the grand jury] or engage in fundamentally 

unfair tactics before it.”  United States v. Ciambrone, 601 F.2d 616, 623 (2d Cir. 1979).  
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“Knowing or reckless misleading of the grand jury as to an essential fact” is grounds for 

dismissal of an indictment that allows disclosure of grand jury testimony.  See United States v. 

Buck, No. 84 CR. 220-CSH, 1986 WL 12726, at *1 (S.D.N.Y. Oct. 31, 1986). 

A review of the grand jury proceedings is necessary to determine if the government 

presented evidence about the crime of market manipulation to the grand jury, or suggested that 

this case was about market manipulation, even though Jitesh was not charged with that crime.  If 

the government made inflammatory statements about “market manipulation” to the grand jury, it 

may have misled or prejudiced the grand jury into believing Jitesh aided or conspired to engage 

in market manipulation.  These inflammatory statements may have caused the grand jury to 

approve the charges against Jitesh on an improper basis.  As discussed above, market 

manipulation is a completely separate crime that Jitesh was not charged with and that requires 

the government to meet a high burden to prove.  Because it appears that the government may 

have presented evidence about the crime of market manipulation to the grand jury or made 

statements to the grand jury suggesting that Jitesh and Sarao conspired to engage in market 

manipulation, a review of the grand jury testimony is necessary to ensure that the government 

disclosed the high burden they would have to meet to prove market manipulation had it actually 

charged Jitesh with this crime.  For that reason, Jitesh requests that this Court review the grand 

jury transcript to determine whether the government used the concept of market manipulation to 

knowingly or recklessly mislead the grand jury into believing that their evidence proves a 

conspiracy to manipulate the market without instructing the jury as to the elements of market 

manipulation, warranting dismissal of the indictment.  

The narrow relief requested here is appropriate.  If the Court determines through its in 

camera review that the prosecution did not mislead or potentially prejudice the grand jury with 
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this “example,” the Court does not need to disclose the grand jury proceedings to Jitesh.  

However, if the Court finds that the prosecution discussed “market manipulation” with the grand 

jury in a manner that could have suggested to the grand jury that Jitesh aided or conspired to 

manipulate market prices, the Court should disclose the grand jury proceedings to Jitesh because 

there may be grounds to dismiss the indictment in its entirety on this basis.      

B. This “Example” Must be Stricken from the Indictment 

Regardless of whether the Court undertakes an in camera review of the grand jury 

proceedings, the irrelevant and prejudicial “example” of market manipulation must be stricken 

from the indictment.  Rule 7(d) of the Federal Rules of Criminal Procedure allows a court to 

“strike surplusage from the indictment” upon defendant’s motion. Fed. R. Crim. P. 7(d).  A 

motion to strike should be granted when “the targeted allegations are clearly not relevant to the 

charge and are inflammatory and prejudicial.”  United States v. Groos, 616 F. Supp. 2d 777, 789 

(N.D. Ill. 2008) (quoting U.S. v. Black, 469 F. Supp. 2d 513, 518 (N.D. Ill. 2006)) (granting 

defendant’s motion to strike under Rule 7(d)).  “The purpose of (rule 7(d)) is to protect the 

defendant against prejudicial allegations of irrelevant or immaterial facts” because “[p]rosecutors 

have been known to insert unnecessary allegations for ‘color’ or ‘background’ hoping that these 

will stimulate the interest of the jurors.”  United States v. Brighton Bldg. & Maint. Co., 435 F. 

Supp. 222, 230 (N.D. Ill. 1977).  Further, allegations in an indictment that “may lead the jury to 

infer allegations of crimes beyond those actually charged” are improper and should be stricken 

from the indictment.  United States v. Beverly, No. 87 CR 521, 1988 WL 48291, at *3 (N.D. Ill. 

May 11, 1988); see also Brighton Bldg. & Maint. Co., 435 F. Supp. at 230 (striking language 

from the indictment that “serves no useful purpose and allows the jury to draw the inference that 

the defendant is accused of crimes not charged in the indictment”). 
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As discussed above, the allegations in the indictment related to the crime of “market 

manipulation” are just such irrelevant and prejudicial surplusage that could cause the jury to infer 

allegations of crimes beyond those Jitesh is actually charged with and must be stricken.  This 

“example” of a crime Jitesh has not been charged with in Paragraph 10 is not relevant to the 

elements of the crimes the government has charged Jitesh with.  Groos, 616 F. Supp. 2d at 790.

Thus, if this Court does not dismiss the entirety of the indictment, the Court should strike all of 

paragraph 10 of the indictment except the first sentence, including subsections (a) through (f).   

CONCLUSION 

For the foregoing reasons, this Court should grant Mr. Thakkar’s motion, dismiss the 

indictment with prejudice, and grant such other or further relief as this Court deems proper. 

Respectfully submitted, 
THOMPSON COBURN, LLP 

By: /s/ Renato Mariotti
Renato Mariotti 
Holly H. Campbell 
THOMPSON COBURN LLP 
55 East Monroe St., 37th Floor 
Chicago, Illinois 60603 
(312) 346-7500 
rmariotti@thompsoncoburn.com  
hcampbell@thompsoncoburn.com 

Attorneys for Jitesh Thakkar 
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