
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED STATES OF AMERICA, 

v. 

JITESH THAKKAR, 

Defendant. 

 Case No. 18-CR-36 

 Judge Robert W. Gettleman 

DEFENDANT JITESH THAKKAR’S RESPONSE IN OPPOSITION TO  
THE GOVERNMENT’S MOTION TO ADMIT CO-CONSPIRATOR STATEMENTS   

Jitesh Thakkar, for his response in opposition to the government’s Motion to Admit Co-

Conspirator Statements (“Motion to Admit”), states as follows: 

INTRODUCTION 

The government’s evidence of a “conspiracy” in this case merely establishes that the owner 

of a small software company received a business inquiry from a customer, entered into a contract 

with that customer, and directed his employees to develop a computer program to the customer’s 

specifications.  The fact that the customer, Navinder Sarao, used the program years later to commit 

a crime unbeknownst to Jitesh does not make Jitesh part of a criminal conspiracy.  Because the 

government presents no evidence of an agreement between Jitesh and Sarao to commit a crime, 

Sarao’s statements are inadmissible at Jitesh’s trial.  Further, the only incriminating statement the 

government intends to offer at trial is newly manufactured, inconsistent with the statements Sarao 

made to the government, and should not be admitted at trial.  Under these circumstances, the 

government’s motion must be denied. 
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ARGUMENT 

I. Legal Standard 

Under Rule 801(d)(2)(E), statements of an alleged co-conspirator are only admissible 

against a defendant if the government proves by a preponderance of the evidence that: (1) a 

conspiracy existed; (2) the declarant and defendant were members of the conspiracy; and (3) the 

proffered statements were made in furtherance of the conspiracy.  United States v. Santiago, 582 

F.2d 1128, 1134 (7th Cir. 1978).  The government must demonstrate that it can satisfy these 

requirements before the statement is admitted into evidence.  United States v. Stephenson, 53 F.3d 

836, 842 (7th Cir. 1995).  “Rule 801(d)(2)(E) is a ‘limitation on the admissibility of co-

conspirators’ statements that is meant to be taken seriously.’”  United States v. Johnson, 927 F.2d 

999, 1001–02 (7th Cir. 1991) (quoting Garlington v. O’Leary, 879 F.2d 277, 283 (7th Cir. 1989)).   

The government’s Santiago proffer fails to meet this standard.  The government presents 

no evidence that Jitesh knew Sarao would commit a crime, much less agreed with him to commit 

a crime.  Thus, the government cannot prove that a conspiracy between Jitesh and Sarao existed, 

and cannot introduce Sarao’s statements at trial.   

II. The Government’s Proffered Evidence Fails to Prove that a Conspiracy Existed 

a. The Evidence of “Conspiracy” Proffered by the Government are Documents and 
Communications One would Expect to see from any Lawful Custom Software 
Business  

The evidence of a “conspiracy” proffered by the government shows nothing more than 

Jitesh agreeing that his company would create a custom computer program for Sarao based on 

Sarao’s specifications.  Agreeing to create a custom software program is not a conspiracy.     

The evidence at trial will show that Jitesh is the owner of Edge Financial Technologies, a 

small software company in Chicago.  After working in technology roles for other companies for 
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many years, Jitesh decided to start his own business to provide technology consulting and custom 

products to the financial industry.  Since opening his business in 2007, Jitesh and Edge Financial 

have provided a variety of products and services to a wide range of financial industry clients, 

including risk monitoring programs, back office technology integrations, and custom trading 

platforms.  Edge Financial products, such as its “kill switch” product and risk response program, 

help companies meet their regulatory requirements and help reduce risks in the trading industry.  

See http://www.edgefinite.com/.  Until the government indicted Jitesh, Edge Financial worked 

with dozens of clients a year, with Edge’s five to nine employees working on approximately three 

to five different projects at any given time. 

In what the government characterizes as the beginning of a conspiracy between Jitesh and 

Sarao, a third party referred Sarao, a London-based trader, to Edge Financial to develop a custom 

trading program Sarao designed.  Like any customer Edge Financial worked with, Sarao sent Jitesh 

a description of the functionality he wanted in his program.  Sarao independently developed the 

functionality he wanted for his custom trading program as early as January 2009, years before 

Jitesh first met Sarao.  Sarao FBI Interview Report, February 1, 2017, ECF Dkt. No. 70-2, pg. 2.  

Sarao did not explain his trading strategy or his intended use for the program, which Jitesh views 

as a trader’s propriety “secret sauce,” to Jitesh during this development process.  In fact, Sarao 

deliberately lied to Jitesh about the type of trader he was because he thought Jitesh would charge 

Sarao more for the software if he knew how Sarao was going to use the program.  Sarao FBI 

Interview Report, January 3, 2018, ECF Dkt. No. 70-3, pg. 8.   

As the government sets forth in its Motion to Admit, after receiving Sarao’s program 

specifications, Jitesh, like any other business owner, sent Sarao a quote for Edge Financial to create 

the program.  The parties then entered into a written scope of work for the project—an uncommon 
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occurrence in a criminal conspiracy—and Jitesh passed Sarao’s requirements on to his 

programmers so they could create the program.  The government highlights one line in the scope 

of work throughout its Motion to Admit, which reads “make join orders fill or kill (he doesn’t want 

to be hit on the join orders).”  The government attempts to equate this line of the agreement with 

spoofing because this is the only agreement between Jitesh and Sarao.  However, a fill or kill order 

is a legitimate order type allowed by the Chicago Mercantile Exchange.   See 

https://www.cmegroup.com/confluence/display/EPICSANDBOX/Order+Qualifiers.  Further, not 

wanting to be hit on an order under certain circumstances does not itself constitute spoofing.  Thus, 

this agreement itself does not establish an agreement to spoof.  

After receiving Sarao’s specifications, Jitesh passed the specifications on to his employees 

to create the program.  Jitesh did not personally develop any portion of the program, as the Motion 

to Admit incorrectly states.  Motion to Admit, pg. 13.  Edge Financial employees Mitul Patel and 

Daniel Wu were the only employees that coded Sarao’s program.  As Edge Financial began 

development of Sarao’s program, the government’s evidence highlights that Edge Financial did 

not fully understand Sarao’s requirements.  The Motion to Admit points out a number of times 

Jitesh went back to Sarao with questions from his programmers regarding how certain functions, 

including the back of book function, should work.  These conversations indicate that Jitesh and his 

programmers did not understand the functionality Sarao wanted or in what circumstances he would 

use the back of book function.  In fact, the back of the book functionality in the program Edge 

Financial ultimately delivered to Sarao did not work as Sarao intended because orders were not 

cancelled as they began to get filled.  See Sarao FBI Interview Report, November 8, 2016, ECF 

Dkt. No. 70-1, pg. 8.  Sarao admits that his back of book orders placed using the software were 
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not cancelled as they filled, indicating that Edge Financial did not understand Sarao’s goal was to 

place spoof orders.  Motion to Admit, pg. 18. 

The government’s characterization of Jitesh’s interactions with Sarao after this initial 

development and delivery of the NAVTrader program is also misleading.  In the Motion to Admit, 

the government gives the impression that Edge Financial worked with Sarao continuously from 

2011 until Sarao was arrested in 2015.  In reality, Edge Financial created and delivered the program 

to Sarao in 2012.  Sarao in paid Edge Financial $4,200 in 2011 and $20,000 in 2012 for the 

program, even though the government alleges that Sarao made $12,871,587.26 by engaging in 

spoofing.  Then there was no contact between Jitesh and Sarao for nearly two years between March 

2013 and December 2014, during which time Sarao engaged in spoofing.  In December 2014, 

Sarao reached back out to Jitesh because the program would not run due to an update on the trading 

platform Sarao used the program with.  Edge provided an updated version of the program, but did 

not make any changes to the back of book functionality in this update.      

Taken together, this evidence merely establishes that the owner of a small software 

company received a business inquiry from a customer, entered into a contract with that customer, 

and directed his employees to develop a computer program to the customer’s specifications.  The 

same categories of evidence could be submitted against any car dealer who enters into a contract 

with a customer to sell a car that includes the options the customer selected.  The fact that the 

customer later uses that car to rob a bank or to deliver narcotics unbeknownst to the car dealer does 

not make the car dealer a co-conspirator in the criminal activity.  The same is true here.  The 

government’s attempt to stylize Jitesh’s legitimate business activity as a “conspiracy” does not 

prove the existence of a conspiracy by a preponderance of the evidence.  Thus, the government’s 

motion to admit Sarao’s statements on the basis that he is a co-conspirator of Jitesh must be denied. 
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b. The Government Presents No Evidence that Jitesh Agreed to Commit a Crime with 
Sarao   

The government attempts to portray the innocuous business activities above as sinister in 

order to distract from the fact that there is no evidence in this case of an agreement to commit a 

crime.  In order to admit Sarao’s statements as a co-conspirator, the government must convince 

the Court by a preponderance of the evidence that the charged conspiracy existed and that Jitesh 

was a member of the conspiracy.  A conspiracy exists when there an agreement between two or 

more persons to commit a crime.  Seventh Circuit Pattern Criminal Jury Instruction 5.09.  A person 

can only become a member of a conspiracy knowingly and with the intent to advance the 

conspiracy.  Id. at 5.08(A).  The government has not proffered any evidence that Jitesh entered 

into an agreement with Sarao to commit the crime of spoofing or that Jitesh knowingly joined a 

conspiracy to commit spoofing with the intent to advance that conspiracy.  

The typical evidence of a defendant’s knowledge and agreement is missing in this case.  

The government’s proffered evidence does not include any explicit conversations between Jitesh 

and Sarao about spoofing.  Sarao will not testify that he discussed spoofing with Jitesh or ever told 

Jitesh what he was going to do with the computer program the company created.  In fact, Sarao 

admitted to the FBI that he never used the words “spoof” or “spoofing” with Jitesh, that he did not 

tell Jitesh that he planned to spoof, that he never explained to Jitesh what he was going to do with 

the computer program, that he did not explicitly tell Jitesh why he did not want to get hit on certain 

orders or in what context he did not want to get hit on orders, and that he definitely did not tell 

Jitesh what kind of trader he was or the details of his trading strategy.  See Sarao FBI Interview 

Reports, ECF Dkt. Nos. 70-1, 70-2, 70-3.   

Because there is no evidence that Jitesh agreed with Sarao to engage in spoofing, the 

government relies on one line in the scope of work, which states that Sarao does not want to get 
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hit on certain orders.  The government attempts to equate this line with an agreement to spoof even 

though not wanting to be hit on an order under certain circumstances is not spoofing.  To bolster 

this argument, the government suggests that the evidence will show Sarao discussed not wanting 

to get hit on certain orders with Jitesh.  Motion to Admit, pg. 17.  This suggestion is misleading.  

Sarao stated in interviews with the FBI that he did not recall if he explained to Jitesh why he 

wanted to keep orders at the back of the book and that “if [Jitesh] understood trading, then he knew 

back of the book meant Sarao did not want to get hit on these orders.”  Sarao FBI Interview Report, 

February 1, 2017, ECF Dkt. No. 70-2, pg. 5. 

The government also focuses on the “back of book” functionality as a substitute for the 

lack of any direct evidence that Jitesh knew Sarao would spoof and entered into an agreement with 

Sarao to spoof.  The government claims that the back of the book function “mitigated” risk that 

orders would be hit, thus “assisting” Sarao in placing orders he intended to cancel before execution.  

Again, however, there is no evidence that Jitesh knew how Sarao would use this function.  It is 

undisputed that Sarao, not Jitesh, developed the back of book concept.  Also, “back of book” was 

an optional function for certain orders, not an automatic setting for any order type, meaning Sarao 

had to turn this function on for certain orders as part of his trading strategy.  Motion to Admit, 14.  

There is absolutely no evidence that Jitesh knew Sarao’s trading strategy.  Sarao lied to Jitesh 

about what type of trader he was, never told Jitesh his trading strategy, and admitted that he never 

explained to Jitesh how he would use this function.  The fact that the “back of book” function Edge 

Financial created did not work as Sarao intended indicates that no one at Edge Financial, including 

Jitesh, understood how Sarao wanted to use this function.  Further, the fact that the anti-spoofing 

statute was only enacted the year before Sarao contacted Jitesh and no civil or criminal spoofing 

cases had been brought at that time explain why the purpose of this functionality would not have 

Case: 1:18-cr-00036 Document #: 82 Filed: 03/04/19 Page 7 of 12 PageID #:741



- 8 - 

stood out to Jitesh as problematic.  Thus, the government’s attempt to offer the “back of book” 

functionality as a substitute for Jitesh knowing Sarao would spoof and agreeing with Sarao to spoof 

fails.   

What is most telling in the government’s motion to admit Sarao’s statements as a co-

conspirator is the evidence that is not present.  There is no evidence that Jitesh and Sarao ever 

discussed spoofing and no evidence that Jitesh knew or understood how Sarao would use this 

program.  If the Court finds that the government established the existence of a conspiracy by a 

preponderance of the evidence in the absence of such evidence, a standard will be set that a person 

can accidently join a conspiracy.  That is not the law, and the government’s motion must be denied. 

III. Sarao’s Undisclosed or Newly Manufactured Statement Regarding Reselling the 
NAVTrader Program Should Not be Admitted at Trial 

Even if Sarao’s statements were admissible against Jitesh, the only incriminating statement 

from Sarao that the government intends to offer at trial was either not properly disclosed to the 

defense or is newly manufactured.  The statement is also inconsistent with Sarao’s previous 

statements to the FBI.  Regardless of whether this statement was improperly withheld or newly 

manufactured, the government should not be permitted to introduce it at trial. 

Aside from this one exception, Sarao’s statements “in furtherance of the conspiracy” 

identified in the government’s motion are statements one would typically expect to see between 

any custom software company and its customer.  The government intends to offer statements Sarao 

made about inquiring about development of his computer program, the functionality and 

specifications Sarao wanted in his program, Edge Financial’s contract with Sarao to create the 

program, and communications regarding the $24,200 Sarao paid Edge Financial for the program.  

In addition to the foregoing statements—all of which are consistent with a lawful software 

programming business—the government also intends to introduce evidence of: 
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Verbal and written communications about selling, delivering, and attempting to sell 
and deliver, the customized automated program (the “NAVTrader”) to traders so 
that the traders can use the program to, among other things, place orders into futures 
markets that they intended to cancel before execution. 

Government’s Motion to Admit Co-Conspirator Statements, pgs. 19-20.  The foregoing statement 

was never disclosed to the defense and is inconsistent with Sarao’s prior statements to the 

government.  Given that this statement was not disclosed to the defense and meets the precise 

statutory definition of spoofing, it appears this statement was manufactured on the eve of trial to 

bolster the evidence against Jitesh.  Regardless of whether this statement was improperly withheld 

or newly manufactured, the government should not be permitted to introduce the statement at trial. 

After Sarao entered into a plea agreement and agreed to cooperate with the government, 

the government interviewed Sarao on at least three separate occasions.  The government produced 

reports from these interviews in its initial production on March 2, 2018.  After reviewing the 

evidence produced by the government, including Sarao’s interview reports, Jitesh’s counsel flew 

to Washington D.C. to meet with government counsel.  During this meeting, Jitesh’s counsel 

informed the government that he believes Jitesh is actually innocent and asked if there were 

additional statements by Sarao or any other evidence implicating Jitesh that he was missing.  The 

government indicated that they had no additional information regarding statements from Sarao to 

provide beyond what was discussed in his interview reports and that the reports spoke for 

themselves.  The government did not produce any additional materials related to Sarao on its 

January 1, 2019 deadline to produce all Jencks Act material for the government’s witnesses, thus 

indicating there were no additional statements from Sarao beyond these interview reports.  See 

August 8, 2018 Order, ECF Dkt. No. 47. 

In Sarao’s interview reports, Sarao never stated that he had communications with Jitesh 

regarding selling, delivering, or attempting to sell and deliver the program to traders so that the 
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traders could use the program to place orders into futures markets that they intended to cancel 

before execution.  In fact, there is no evidence that Sarao ever communicated to Jitesh that he 

intended to use the program to place orders he intended to cancel before execution.  Nor are there 

written communications between Sarao and Jitesh in which they discuss selling the program to 

traders so the traders could place orders into futures markets that they intended to cancel before 

execution.  Sarao admits he never mentioned or discussed “spoofing” with Jitesh and was more 

careful in his communications with Jitesh than he was with previous programmers he worked with.  

Further, Sarao stated that he “found it strange that a programmer saw the value in the [NAVTrader] 

software and wanted to resell it.”  Sarao FBI Interview Report, entered January 3, 2018, ECF Dkt. 

No. 70-3.   

Thus Sarao’s supposed communications with Jitesh regarding selling, delivering, and 

attempting to sell and deliver the program to traders so that the traders could use the program to 

place orders into futures markets that they intended to cancel before execution was either not 

properly disclosed to the defense by the Court-ordered January 1, 2019 deadline or was newly 

manufactured in the last two months.  In either circumstance, the government should not be 

permitted to introduce this statement at trial. 

CONCLUSION 

The government’s evidence is insufficient to establish that the charged conspiracy existed 

or that Jitesh was a member of the conspiracy.  Thus, Jitesh Thakkar respectfully requests that the 

Court deny the government’s Motion to Admit Co-Conspirator Statements.  
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Dated: March 4, 2019  Respectfully submitted, 

By: /s/ Renato Mariotti
Renato Mariotti 
Holly H. Campbell 
THOMPSON COBURN LLP 
55 East Monroe St., 37th Floor 
Chicago, Illinois 60603 
(312) 346-7500 
rmariotti@thompsoncoburn.com  
hcampbell@thompsoncoburn.com 

Attorneys for Jitesh Thakkar 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 4, 2019, the foregoing was filed electronically with the 

Clerk of the Court to be served upon all attorneys of record by operation of the Court’s electronic 

filing system. 

/s/ Renato Mariotti
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